OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable Goo. H, Shoppard
Comptroller of Publio Accounts
Austin ? Taxas

Dear kr. Sheppards

5 gtter of Mareh 13, 1940,
roquasting the opinion of Lk ment upon tho follgwing

quastion, wvhich we

rars of attic
rtilators of
shandige with

rchaniise is sold aftor
and completod.

lurber yards that sell this
akandise subject to the

e 11114, Pona)l Code of Taxas, crsatas the
zption from the chain store tax levisd theraby:

*providod that tho torms, 'store,
storgs, morcantile astablishrent or
morcantile ostablishmonts' whoerevar
used in this act shall net includoy
wvholosale aml/or rotail lurber

follcowing

L Cony,
Ll
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and building matorial husinossos en-
gagoed exclusively in the sals of Ium-
bor and bhuilding materialy e » oF

In approaching this guostion of statutory imp-
torprotation vo rocognize and shall be guidod by the
rule 1aid dom by tho Qoecisions of this State and opin-
ions of this dapartmont, that statutes sxempting persons
and property fron taxation rnst bo strictly construsd in
favor of the taxing authority and against the taxpayer,
contrary to tho gonaral rlo rogarding taxes, becauge it
is to be ITosumdd that the Logislature, by oxpress tsrms,
oxonptod all that 1t intendad to, and nothing will de ald~
ad by implication. Therafore, unless the property and
ratorial vondod in tho instant case folls squaroly within
the term *building material ,” then the lumbor yards in
quastion would unxioubtedly de subjact to the iicense tax
loviad by the abovo citod article, bocauss, by no conceiy~
able conatruction, could such proporty b»o brought within
tho cnly othor term of thae exomption, to-wit: #lunbaers,
¥3 would thom hava a situation of a lunder yard solling
a part of ite products under tha oxomption and a part out-
side tiio exerption, and prior opinioms of this department
ha:gl ﬁgld that in such instances the exomption 1s not
av 19.

: There being no statutory dafinition of the ternm
"dhullding material ,* wy are relogatad to the lexicograph-
ors, legal and othorwiso, and to such asive acuthor-

ity as may bas found im other jurisdictiona, b2czuge nome

have beon handod down dy our courts.

A "Building® as definod by Vobster 181 *That
wiich 1is built; as nov gonarally usod, a fabric or odi-
fico, framyd or comnstructad, designod to stand more or
loss porcancntly, anxi ccver{ng s space of land for use
4s o dwellin:s, storohouse, factory, sholtar for besasts
or souo other usoful purpose,®

A "Tppilding® as dsfinad by Douvior's Law Diction-
ary iss YAn odifico, eroctod by art, and fixod upon or
ovar thoe goll, compusdd of brick, marble, wool, or octhoar
ropar substance, connectad togother, and designod for
uss in the position in which it is so fixed.*

The courts of tha sovoral states have variously
Qafinod ths torm "buijding® cs ordracing anything fron
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a hovel or lean-to to a2 mansion or largoe tonewont build-
ing, but, in the gonerality of those definitions and of
thoss above gquoted, it 18 t0 de noted that the two guali-
tiae of porranance an! usg ary a2ssantial attributes.
dhothar tho structure ia designod to shelter man or
beast, any zaterial or substanco *connected tofet.her,
for use in the position in which is so
r.txed for the useful purpose intended, seoms to he &
component part of the torm "building® as dofinod.

Tha term "bhuil raterial ,* which is the
axaot term under consideration hers, has heoon givem
ovon a wider signification By the courts than the tornm
*"bhuilding®, In the caso of Wood Prosorving Corporation
vs. Stato Tax Comxdsgion, 179 S80. 284, the Suprems Court
of Alabarm, in construing an ac¢t imposing & tax upon
gross salos of overy firm rotalling building matorials
to contractors, builders, or land ownors for rosals or
use in the rm of real estato, made thoe following on-
lightening corrontsg

€It ig first insisted by a
lant that the torw "Duilding ma
inlat has a vory definite and wsll-~
understood oeaning in the trade. It
is insigted that such materials 'con-~
sist cof 1imo, plaster, lumber, nails,
and such as ordinarily go in-
t-o the fabrication of a duilding,
e 8 # The torn has nover boon &
pliad to pailrosd rails, crogs~ties
or telephond or talegraph polos,
which are espocially dasigmd for
the construction of staniard rail-
roads, tracks aml tolephons and telee
graph linas,?

*¥o are fully porsuadod that ap-
pellantts loarnod counsal has rathar
confuged the word duilding, ompl
od as an adjective, in the excep
to axamptions, with the sare word.
when usod as a noun. The matarial
usod in building a reilread, a bridgs,
8 telephone eor talagraph 1ino, a dam
or fonco, is building material. In
fact the term 'building ratorial'! as
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omployed in the excaption 1s sufficiontly
comprahonsiva to includs material of all
kinds usad in construction work. ind we
are fully persuadod that the lawmaliors,
in tho act in question, and in o~
ploying the term, intendad it should he
givon tho meaning as above stated. Te
BRY Wi 30 LOAZlBlLatuse RLONGAG &L v
'l DU ALNE GLaran) p_Onl
dght be usad in con-
structing a building with sides and cov-
would unduly narrow tho & mean-
tho oxception,¥ (Underscoring
ours
In the casoe of Schaible vs. Board of ARjustpant
of Rillbwrn, Tpe.y 104 A« 388, tho court odeerved that
» materials normally consist not only of lumber,

bricis, stons and iron, but of paints, varnishos, and many
othor subtances used in building conatruction,®

The above authoritios are cited aa thogse most
favorable to an enlarged or lideral intorprotation of the
torm *buildinz meterials®, To ocwr mind, howaver, thoy are
not controlling.

It i3 a faxiliar canon of statutory construction

(and oxprossly so by statuto itself with us, Row Clv. Stat.,

Art, 10-1) that words in a statute arc usoed in thoir ordi-
nary and popular sense unless a contrary intonticn is ap-
paront. Now, building materials in ths popular and opdi-
nary sanse of that torm moans those mmtorials ordinarily
uaad in the construction of buildings. Lumber, shingloes,
rock, brick, tile, ocomsnt, lima, paint, varnish, paper,
canvas, glass, nalls, bingos, locks, and the liks, are
fariliar articles falling within the ordipary and popular
of the term. To the ordinary mdind thess are the
things contarplated by tha expression or term Yhullding
ratorialis,® Thsy are the things which onter into the

fabrication of the bullding preoper, (8ce Bllis va. Coche
ran, 28 S« ¥. 243).

it is furthor a faxdliar rule of statutory con-
struction that exomptions or oxceptions contained in a
atatute ars not to be 1liberally construod, hut on the con-
ara to Lo strictly consirued. S0 that, wa arse not
at liberty to indulge a broad and liberal construction of
the torm so as to includo articlos not within tho commonly
eccoptod popular weaning of tha words.,
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dapy articles actually enter into tho construct-
ion of buildings that 4o not fall within this dofinition
of' building materials. The plumdipg, 2lsctrical fixturas,
vontilating apparatusas, numerous built-in features of ac-
cossorlios or utilitiss, and the liko may te rontionsd as
suchi articles. Such things whan attached to the building
do bacops fixturas - that is, a part of the dbuilding,
and, therafors, a part of the roalty -~ but it does not
follow that thay aro ¥ithin thomsalves "bullding material.*

It cannot Jjustly be said that fabricatod arti-
cles of utility, such as sloectrical aifliances, g8 appli-
ances, bath and tollet fixturaes, ventilators, heating sys-
tans, and coocling systoms, are within themsoelves duilding
ratorials. Thoy aros things suitable for uss in buildings
and pay, of course, be suitably attachad to tho buildings
as fixtures, becoming a part of ths builldings. But this
doas not in anywise militats against our conatruction that
they ara not of thomselves dullding materials. ¥hen such
articles have been fadhricatod they are no longor materials
for construction -- they are the finlaghed fabric.

It is fhot trus that overything attached te, and
therofore a fizturs to a dbuilding, 1s itsolf "building
ratorial®, Xany appropriste and useful or ornamental
things nay be thus nade fixturas, which, under ne sort of
construction, could be hold to bo "building matorial,.®
Thus, valuable tapestriss and oven paintings ray de per~
ranontly sat in tho walls ardd thoredby nadzs fixtures - a
part cf the dbuilding and roalty. XNo one would think of
calling such articles *building naterlials®, Uion aciga-
1y tho samy reasoning completaly fobricated utilities hove
aver appropriate and ovon pecessary to the enjoyment of
the bullding attached to and becoming a t of the bBuild-
ing, do pot thoroby Loacom rogalvanizod into "building ma-
tar ®

Yo hold, therefor>, that tha ramufacturosd arti-
clas xontionod By you aora not ®"bhullding matorials™ within
tho statutory oxomptiom of the Ponal Code guotad at the
boginning of this opdnion,

If furthoer >sasons word> nosadad for our conclue
sion, wa have it in thiog A classification of storos and
mreantila ostablishnants based solaly upon the ground that
one such store or astablishrant enpared in tha taxod busi-
nass likcwise oncagos in spotlhor and furthar activity not
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thus taxed, would be supportod by scant roason or basis

iaogardizing avon tha validity of the statuta. Of course,
t is an olemontary rule of atatutory comnstruction that
a congtruction which would ronder the Act ccnatitution-

ally invalild will be avoidasd, whors another roasonabls
construction making tha Act valid, is to be found in the
language .

Trugting that this will have answerod your ine-
quiry satisfactorily, ¥vs are

Vary truly yours
ATTORNZY GINZRAL OF THEXAS
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